July XX, 2010
The Honorable Lisa Jackson, Administrator

U.S. Environmental Protection Agency

Ariel Rios Building, Mail Code:  1101A

1200 Pennsylvania Avenue, NW

Washington, DC  20460

RE:  
Hazardous and Solid Waste Management System; Identification and Listing of Special Wastes; Disposal of Coal Combustion Residuals from Electric Utilities; Docket ID No. EPA–HQ–RCRA–2009–0640

Dear Administrator Jackson:

Thank you for the opportunity to comment on the above referenced proposed rule, published in the Federal Register on Monday, June 21, 2010.  As you evaluate the development of federal regulations for coal ash and coal combustion residuals (CCR), we urge you to craft an approach that properly protects public health and the environment.   Recent testing by the Catawba Riverkeeper and other organizations confirms that CCR from coal-fired power plants are contaminating our surface water and groundwater  with arsenic, barium, chromium, mercury, selenium, lead and many other heavy metals. 

Our local river, the Catawba River, is burdened with four of EPA's 44 High Hazard Coal Ash Impoundments.  All of these coal ash ponds are located on reservoirs that are used as a source of drinking water, yet all of the ash ponds are unlined and the constant discharge from the ash ponds is not required to be treated.  Two of the high hazard ash ponds are located on Mountain Island Lake which supplies drinking water to approximately 750,000 people in Charlotte, Gastonia, Matthews, Mint Hill, Belmont, Mt. Holly and Pineville.  Charlotte has no alternative supply of drinking water adequate to supply the needs of the City without investing in millions of dollars of new pipes, pump stations and/or water storage facilities.  
These ash ponds pose an unacceptable threat to the drinking water supply for local residents.  Unlined coal ash ponds discharging untreated contaminants into our drinking water reservoirs threaten the Catawba River through three primary routes of exposure:  1) a catastrophic release, such as the December 2008 event in Tennessee, 2) daily untreated discharges from the coal ash ponds, and 3) seepage of contaminants from coal ash into the groundwater.  According to 2005 U.S. Dept. of Energy numbers, over 200,000 tons of Coal Ash Waste is stored adjoining the Catawba River in Gaston County and 33,500 tons of coal waste is stored adjoining the Catawba River in Catawba County.  The problem of coal ash was recently featured in a report by the CBS news program "60 Minutes" and numerous other publications.  Recent studies indicate that contaminants from the coal ash ponds are infiltrating the groundwater under the ash ponds in addition to being discharged directly into the reservoirs that are used as a source of drinking water along the Catawba River.  

Coal ash ponds and other repositories for CCR are hazardous and should be regulated as a special hazardous waste under subtitle C of the Resource Conservation and Recovery Act (RCRA).   In addition, EPA should adopt regulations under the Safe Drinking Water Act to require that local governments that rely on the Catawba River and other rivers with ash ponds for water should be required to develop contingency plans in the event of a catastrophic failure of any of the ash ponds, as happened in Tennessee in December 2008.  

We understand that some utilities and business lobbying groups are suggesting that it is not appropriate to regulate CCR under subtitle C of RCRA, and that CCR should be treated as a non-hazardous waste under subtitle D of RCRA.  The position of these groups both overstates the cost of regulating CCR as a special waste under subtitle C and ignores the chemical properties of CCR.   EPA’s new leach tests indicate that CCR behaves like a hazardous waste in terms of the deadly chemicals that leave the ash when exposed to water. In fact, EPA’s testing indicates that the level of arsenic, barium, chromium and selenium in the leachate from some types of coal ash exceeds hazardous waste standards by 100s of times. (For more information on EPA’s testing of coal ashes, see http://www.earthjustice.org/library/reports/failing_the_test_5-5-10.pdf and www.earthjustice.org/coalash, hit “Failing the Test.”)


Another problem with regulating coal ash and CCR as a non-hazardous waste is that the regulations would not be directly federally enforceable.  State regulators are often unduly influenced by large public utilities and if the state fails to adopt and enforce adequate regulations the only viable way of protecting public health and the environment is through citizen suits, which is a wholly untenable way to regulate over 150 million tons of toxic ash in nearly 50 states.
Regulating CCR under subtitle C is also better because it would require utilities to phase out the storage of wet ash in surface impoundments within 7 years after the effective date of the regulations.  Under the subtitle D option advocated by utilities, there is no prohibition of the storage of ash in waste ponds, although the guidelines do require either the upgrading or phase-out of existing unlined ponds.  These ash ponds pose an unacceptable threat to the drinking water supply of cities such as Charlotte and utilities should not be allowed to indefinitely continue to use ash ponds that jeopardize our communities’ drinking water.

A further major flaw of the proposed option for regulating CCR as a non-hazardous waste under subtitle D is that it would create a loophole that allows utilities to avoid monitoring and properly closing old ash disposal sites.  Under the subtitle C option, utilities would have to monitor all the ash dumps, active and inactive, on their property to determine whether these dumps are leaking.  Under the Subtitle D option, utilities would not be required to look at old dumps—this leaves a huge loophole for old landfills and waste ponds. These old unmonitored units are the most-likely units to be leaking.
Finally, regulating coal ash and other CCR as a special waste under subtitle C is the superior option because it would assure a comprehensive, cradle-to-grave system for managing coal ash and other CCR.  Under the subtitle C option, EPA establishes regulations governing the “cradle to grave” management of coal ash. These regulations therefore address the generation, storage, transportation and disposal of coal ash.   Under subtitle D, the guidelines adopted by EPA would only address disposal. Consequently important protections would be omitted, such as the requirement to cover trucks carrying coal ash and the requirement that facilities have sufficient financial resources to address releases.

Our drinking water supply cannot incorporate constant discharges of arsenic and other heavy metals, and remain a viable community asset for generations to come.  It’s time for the Environmental Protection Agency to set strong federally enforceable safeguards that protect our health, our communities and our future.
Thank you for your attention to this important matter.

Sincerely,
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